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The Long Road to Integrating Public Health
into Sustainable Development of Shared
Freshwaters in International Environmental
Law: Lessons from Lake Victoria
in East Africa
WILLIAM ONZIVU*

Abstract
The health dimension of sustainable development and its limits in optimizing health protection
has led to a rethinking of the management ofshared water resources in internationalenvironmental law. This paperdiscusses human health in the sustainable development of shared waters and its
limits using a case study of the sustainablemanagement of the Lake Victoria Basin. It links the
public health challenges to the strengths and limitations of the global, East African, and domestic
legal regimesfor sustainabilityand environmentalgovernance. The quest to integratehealth concerns in the sustainable management of Lake Victoriafaces challenges. The substantive legal regimes for tackling health issues and governance mechanisms are weak, fragmented, and ineffective
in a framework of adaptive governance. This paper calls for enhanced collaborationamong the
actors and the reinvigorationof regional and domestic governance mechanisms to promote human
health and the environment in the basin.
I. International Environmental Law, Health, and Sustainable Management
of Shared Freshwater Resources
A.

PROLOGUE: THE CRUX OF THE PROBLEM

International water law has focused largely on the allocation of water quantity and less
on the quality and health issues facing water management. But its progressive development, as influenced by international environmental law, has been refocused on addressing
* William Onzivu is a Lecturer in Law at Bradford University Law School, University of Bradford, UK.,
LLM (with Merit) LSE 1998, and LLB Makerere University 1996. Email: w.onzivu@Bradford.ac.uk. He
would like to thank Dr. Gavin Little for comments on earlier drafts of this paper. He would also like to thank
Jenny, Rianna, Genevieve, and Alexandra for their enduring patience. He also acknowledges the
encouragement of Dr. Obijiofor Aginam and Dr. Makane Mbengue.

868

THE INTERNATIONAL LAWYER

quality and social concerns related to water management by the integration of sustainable
development in the pre-existing legal regimes for water. The health dimension of sustainable development has led to a rethinking of the management of shared water resources,
and the case of Lake Victoria demonstrates this. Attempts to integrate health concerns
into the sustainable management of Lake Victoria face challenges because the substantive
legal regime for tackling health issues and its implementation has been weak.
This paper argues for reinvigorating the centrality of health in sustainable environmental management of shared water resources. Health, environment, and natural resources
are interdependent and key aspects of sustainable development., Man-made and natural
capital (i.e., health, flora, and fauna) complement each other.2 As a result, new tools for
sustainable health and safety risk assessment integrate human health, ecosystem integrity,
and economic concerns. 3 The Rio Declaration reflects the shift towards an anthropocentric approach to environmental law, declaring that "human beings are at the centre of
concerns for sustainable development." 4 International human rights law also recognizes
the right to a healthy environment, culminating in the recent adoption by the U.N. General Assembly of the human right to water and sanitation. 5 Several global and regional
legal instruments incorporate sustainable development. But it is argued that the social
pillar of sustainability, which includes health, is not firmly embedded in sustainable development law, despite this concept promoting human health. On the other hand, these
instruments have not effectively integrated or implemented health protection. The legal
regime for sustainable management of Lake Victoria (Lake) reflects this trend.
This paper is comprised of six parts. Part I focuses on the problematic posits of human
health in international environmental law and policy. Part H provides an overview of the
environmental health crisis facing the Lake Victoria Basin (Basin) in a global context. Part
Ill presents applicable international law relating to sustainable development, examining its
health protection potential in the context of water resource management. Part IV examines the East African community's legal regime for the governance of Lake Victoria in
international and comparative legal contexts. Part V is a critique of the health and sustainability of the governance mechanisms for the Basin. Part VI provides conclusions and
considers the implications for policy development.
B.

HEALTH, SUSTAINABILITY, AND THE BRIDGING OF THE ANTHROPOCENTRIC AND

Eco-CENTRIC DIDE

A key objective of international environmental law is the protection of human health,
which communicates its deep concern for the relationship between human health and
1. See Edward P. Richards, The Role of Medical and Public Health Services in Sustainable Development, 32
ENV-1L. L. REP. 11299, 11299 (2002).
2. See Herman E. Daly, On Wilfred Beckerman's Critiqueof Sustainable Development, 4 ENVTL. VALUES 49,

49-52 (1995).
3. See Michael D Mehta, Risk Assessment and Sustainable Development: Towards a Concept of Sustainable Risk,
8 RISK 137, 137 (1997).
4. United Nations Conference on Environment and Development, Rio dejaneiro, Braz.,June 3-14, 1992,
Rio Declaration on Environment and Development, U.N. Doc. AICONF.151/26/Rev.1 (Vol. I), Annex I,
princ. 1 (Aug. 12, 1992) [hereinafter Rio Declaration].
5. The Human Right to Water and Sanitation, GA_ Res. 64/292, U.N. Doc. A/RES/64/292, I 1 (July 28,
2010).
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environmental protection. 6 In this relationship, sustainable development, which is defined
as "development that meets the needs of the present without compromising the ability of
future generations to meet their own needs," helps to integrate this relationship. 7 Health
is human capital essential to sustaining the environment for future generations, and it
helps refocus sustainability to advance human well-being.8 Scholars have established three
stages in the development of environmental law.9 First, self-interest of the present generation is anthropocentric, focusing on resource exploitation and protection from pollution.' 0 The second stage adds a duty on the present and future generations to preserve
our planet." The third stage is the emergence of a non-anthropocentric paradigm with
nature itself possessing intrinsic rights in environmental law.12 In this third stage, the
primary concern of environmental law is ecological survival, rather than solely human
development and needs.' 3 It focuses on the duties of humans toward nature and on the
inherent rights of nature. 14 But while many countries "purport to grant their citizens a
constitutional 'right' to a healthy environment," courts often construe the right narrowly,
focusing on environmental threats to human health.' 5 There is a general agreement
among scholars that these stages overlap and are not clear-cut.' 6 This paper argues that
health bridges the anthropocentric and eco-centric divide, as both human health and the
natural environment are harmed by degradation from human activity. This reflects scholarly thinking that places health at the core of environmental justice and the duty incum7
bent upon the present generations towards future generations.'
Emerging human rights jurisprudence and treaty law demonstrate a gradual move towards convergence of human and environmental rights. The 1981 African Charter on
Human and Peoples Rights (Charter), a major regional human rights treaty, proclaims
environmental rights broadly, equally protecting the right of all peoples to the "best attainable state of physical and mental health"' 8 and to "a general satisfactory environment." 19 In Social and Economic Rights Action Centre v. Nigeria (Ogoniland case of 2001),20
6. David Fidler, InternationalLaw and Global Public Health, 48 U. KAN. L. REV. 1, 39 (1999).
7. World Comm'n on Env't. & Dev., Our Common Future (1987), transmitted by Note by the SecretaryGeneral, U.N. Doc. A/42/427, Annex I, ch. 2 (Aug. 4, 1987).
8. See DAVID PEARCE & EDWARD B. BARBIER, BLUEPRINT FOR A SUSTAINABLE ECONOMY 17-19 (2000).

9. Susan Emmenegger & Axel Tschentsher, Taking Nature's RightsSeriously: The Long Way to Bioentrism in
Environmental Law, 6 GEO. INT'L ENVrL. L. REv. 545, 552-68 (1994).
10. Id. at 552.
11. See Antonio D'Amato, Do We Owe a Duty to Future Generations to Preserve the Global Environment?, 84
AM. J. INT'L L. 190, 190 (1990).
12. Emmenegger & Tschentsher, supra note 9, at 568-5 76.
13. JANE HOLDER & MARIA LEE, ENVIRONMENTAL PROTECION, LAW AND POLICY: TEXTS AND
MATERIALS 4 (2d ed. 2007).
14. Emmenegger & Tschentsher, supra note 9, at 572-76.
15. Joshua J Bruckerhoff, Giving Nature ConstitutionalProtection:A Less AnthropocentricInterpretationofEnvironmental Rights, 86 TEx. L. REv. 615, 615 (2008).
16. HOLDER & LEE, supra note 13, at 4.
17. LAURA WESTRA, ENVIRONMENTAL JUSTICE AND THE RIGH'S OF UNBORN AND FUTURE GENERATIONS: LAW, EN-VIRONMENTIAL HARM AND THE RIGHT TO HEALTH 3-4 (2008).

18. Organisation of African Unity [OAU], African (Banjul) Charter On Human and Peoples' RIghts arts.
16, 21,June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58.
19. Id. art. 24.
20. Social and Economic Rghts Action Center v. Nigeria, Comm. No. 155/96 (2001), OAU Doc. CAB/
LEG/67/3 rev. 5, available at http://wwwl.umn.edu/humanrts/africa/comcases/155-96.html.
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the African Commission on Human and Peoples Rights, the institution that spearheads
the implementation of the Charter, concluded that "an environment degraded by pollution and defaced by the destruction of all beauty and variety is contrary to satisfactory
living conditions and development as the breakdown of the fundamental ecologic equilibria is harmful to physical and moral health." 2 It held that Article 24 of the Charter imposes an obligation on the state to take reasonable measures "to prevent pollution and
ecological degradation, to promote conservation, and to secure ecologically sustainable
22
development and use of natural resources."
The Ogonilandcase is a landmark, calling for comprehensive cleanup of lands and rivers
damaged by oil operations, environmental and social impact assessments, provision of information on health and environmental risks, and access to regulatory and decision-making bodies. 23 The case integrates "environmental protection, economic development, and
guarantees of human rights," affirming the unity of the environmental, social, and economic pillars of sustainable development.2 4 Similarly, in the case of Marangopoulos vs.
Greece, the European Committee of Social Rights held that the right to health also embodies a right to a healthy environment.2 5 The two cases demonstrate the bridging of the
eco-centric and anthropocentric divide and how health provides an important element in
that linkage. In the 1950s, Mark D. Hollis argued that the foundations of environmental
health rest on the essentials of "man's need for and man's use of air, water, food, and
shelter. '26 He further argued that the common aspect of this foundation is sanitation and
health, which are universal and common necessities to all peoples.2 7 A health perspective
of sustainable development provides an important basis for examining the sustainability
crisis facing Lake Victoria.

II. The Environmental Health and Sustainability Crisis in the Lake Victoria
Basin
A.

THE GLOBAL HEALTH TRENDS

Health is affected to a great measure by environmental conditions. The World Health
Organization (WHO) defines environmental health as "the direct pathological effects of
chemicals, radiation and some biological agents, and the effects (often indirect) on the
health and [well-being] of the broad physical, psychological, social and aesthetic environment." 28 This reflects the WHO constitutional definition of health as "a state of complete
21. Id. 51.
22. Id. 9 52.
23. Alan Boyle, Human Rights or EnvironmentalRights, A Reassessment?, 18 FORDHA.m E,-,vTL. L. REv. 471,

474-75 (2007).
24. Bernard H. Oxman & Dinah Shelton, DecisionRegarding Communication 155/96, 96 AM. J. INT'L L. 937,
942 (2000).
25. Marangopoulos Found. for Human Rights v. Greece, European Comm. of Soc. Rights, Compl.
No. 30/2005, T 195 (2006); Mirja Trilsch, European Committee of Social Rights: the Right to a Healthy Environment, 7 L'h'T'LJ. CONST. L. 529, 530 (2009).

26. Mark D. Hollis, Aims and Ohjectives in Environmental Health, 41 AM. J. PUB. HEALTH & NATIONS
HEALTH 263, 264 (1951).
27. Id.
28. WORLD HEALTH ORGANIZATION REGIONAL OFFICE FOR EUROPE, ENVIRONMENr A-N'DHEALTH:
THE EUROPEAN CHARTER AND COMmENTARY
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physical, mental and social well-being and not merely the absence of disease or infirmity."2 9 This also reflects health as psychosocial and physical, "encompass[ing] the continuum between [being] healthy and not healthy," as well as acknowledging that humans
are living beings who exist in social environments. 30 Furthermore, there is a direct corre31
lation between availability of freshwater and human health. Diarrheal diseases, which
are largely preventable through access to safe drinking water and sanitation, continue to
kill children. 32 Global estimates of child deaths due to diarrhea amount to 2.5 million
34
annually, 33 even though a recent estimate put the figure at 1.87 million deaths each year.
It is estimated that 22 percent of all deaths among children under five years old in subSaharan Africa, and 23 percent in south Asia, were caused by diarrheal diseases in the year
2000.35 Freshwater is essential to the survival of humans, flora, and fauna, and it is dwindling globally. 36 A report of the WHO and the United Nations International Children's
Emergency Fund (UNICEF) details the inter-linkages between the lack of water and
rapid population growth. 37 The report states that about 1.1 billion people lack access to
38
clean water and that 2.4 billion lack sanitation facilities. The U.N. General Assembly's
recent Declaration recognized a human right to water and sanitation, which demonstrates
39
its resolve to tackle the global water and sanitation crisis.
B.

THE EVOLVING PUBLIC HEALTH DISASTER IN THE LAKE VICTORIA BASIN
Lake Victoria is shared between Kenya, Uganda, and Tanzania. Its catchment of the

principal affluent river Kagera runs through Rwanda and Burundi. The Nile River outflow is an extremely important freshwater resource for the Basin countries of Uganda,
29. World Health Organization [WHO], Constitution of the World Health Organization, (July 22, 1946)
amended by 51st World Health Assembly (Sept. 15, 2005), available at www.who.inrlgovemance/eb/
who_constitutionen.pdf.
30. Jennifer Prah Ruger, Global HealthJustice, 2 PUB. HEALTH ETHIcs 261, 267 (2009).
31. See generally Maggie A. Montgomery & Menachem Elimelech, Water and Sanitationin Developing Countries: Including Health in the Equation, 41 EN-VTL. Sci. & TECH. 17, 17 (2007).
32. U.N. DEv. PROGRAMIE, HUMyAN DEVELOPMENT REPORT, 2006, BEYOND ScARCrrY: POWER, POvERTY AND THE GLOBAL WATER CRIsis 42 (2006), available at http://hdr.undp.org/en/media/HDR06-complete.pdf.
33. Margaret Kosek, Caryn Bern & Richard Guerrant, The Global Burden of Diarrhoeal Disease as Estimated from Studies Published between
34. Cynthia Boschi-Pinto, Lana Velebit & Kenji Shibuya, Estimating Child Mortality Due to Diarrhoeain
Developing Countries, 86 BULL. WHO 710, 710 (2008).
35. Saul S. Morris, Robert E. Black & Lana Tomaskovic, Predictingthe Distribution of Under-Five Deaths by
Cause in Countries Without Adequate Vital Registration Systems, 32 INT'L. J. EPIDEMIOLOGY 1041, 1041 (2003).
36. See generally U.N. EDUCATIONAL, SCIetnTIFIC, AND CULTURAL ORGANIZATION [UNESCO], WORLD
WATER ASSESSMENT PROGRAMME, THE UNITED NATIONS WORLD WATER DEVELOPMENT REPORT 3:

WATER IN A CHANGING WORLD (2009), available at http://www.unesco.org/water/wwap/wwdr/wwdr3/pdf/
WW'DR3_Water_in_a_ChangingWorld.pdf; UNESCO, WORLD WATER ASESSMENT PROGRAMME,
WATER FOR PEOPLE, WATER FOR LIFE (2003); see also Nathalie Bernasconi-Osterwalder, Water, Agriculture,
and Subsidies in the InternationalTrading System, in FRESHWATER AND INTERNATIONAL ECONOMIC LAW 207,
207 (Brown Weiss etal. eds., Oxford Univ. Press 2005).
37. WHO & UNICEF JoINT MONITORING PROGRAMME POR WATER SUPPLY & SANITATION, GLOBAL
WATER SUPPLY AND SANITATION ASESSMENT 2000 REPORT, 1 (2000), available at http://www.who.int/

water._sanitationhealth/monitoring/jmp2000.pdf.
38. Id.
1.
39. See G.A. Res. 64/292, supra note 5,
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Sudan, Ethiopia, and Egypt. "With an estimated population of 35 million people, the
Lake Victoria Basin supports one of the densest and poorest populations in sub-Saharan
Africa," if not the world. 40 Average per capita income is low, and poverty and unemployment are widespread.41 This is compounded by public health threats of HIV/AIDS and
malaria, unplanned urbanization, and environmental degradation. 42 For example, research by Uganda's Medical Research Foundation found that HIV/AIDS prevalence rates
among fishermen on the landing sites around Lake Victoria are between 28 to 30 percent,
considerably above Uganda's national average of 6 percent. 43 The reduction of the water
level of Lake Victoria, due to human activity and climate change, has also increased the
prevalence of mosquitoes and malaria. 44 Water pollution, alongside HIV/AIDS and malaria, is a major cause of mortality of children in the Basin. 45 Lake Victoria is under pressure from human activities, including destructive fishing, pollution, and erosion of
deforested watersheds.- The sources of pollution include untreated human and animal
waste, which threaten both human health and the ecosystem. 47 Water pollution is a public
health problem.48 Waste pollution contributes to poor water quality and disease in lakeside communities. 49 This poses a major risk to public health because 70 percent of the
Basin population utilizes untreated water.5 0 Contamination of drinking water results from
poor sanitation, hygiene, and poor floodwater management. 5 ' Water-borne diseases associated with contaminated water and poor sanitation-including typhoid fever, cholera,
dysentery, and malaria-reduce life expectancy in the Basin.52 A general lack of awareness
40. 2nd Meeting of East African Community Ministers of Water and the Development partners of the UNHABITAT Lake Victoria Region Water and Sanitation Initiative (L VWATSAN), U.N. HABITAT, http://www.
unhabitat.org/content.asp?cid=6513&catid=585&typeid=24&subMenuld=O# (last visited Oct. 10, 2012); Andrew Cohen, Les Kaufman & Richard Oguru-Ohwayo, Anthropogenic Threats,Impacts and ConservationStrategies in the Afrtican Great, Lakes: A Review, in THE LIMNOLOGY, CLIMATOLOGY AND PALEOCL1MATOLOGY OF
THE EAST AFRICAN LAKES 575, 578 (Thomas C. Johnson & Eric 0. Odada eds., 1996).
41. 2nd Meeting of East African Community, supra note 40.
42. Id.
43. Gladdys Nakibbala, HIVPrevalence High Among Fishermen, NEW VISION (Nov. 30, 2010), htup://www.
newvision.co.ug/D/8/13/739796.
44. Noboru Minakawa et al., Recent Reduction in the Water Level of Lake Victoria Has CreatedMore Habitatsfor
Anopheles Funestus, 7 MALARiA J. 119, 119 (2008), available at http://www.malariajoumal.com/content/pdf/
1475-2875-7-119.pdf.
45. Johannes Grib & Jan Priebe, Low Malnutrition but High Mortality: Erplainingthe Paradoxof the Lake
Victoria Region (Soc'y for the Study of Econ. Inequality, Discussion Paper, 2009), http://www.ecineq.org/
ecineq-ba/papers/Priebe.pdf.
46. 2nd Meeting of East African Community, supra note 40.
47. Id.
48. Hollis, supra note 26, at 266.
49. Kelley Lubovich, Cooperationand Competition:Managing Transboundary Water Resources in the Lake Victoia Region, 2 (USAID, Found. for Envtl Sec. & Sustainability, Working Paper No. 5, 2009), availableat http://
www.fess-global.org/WorkingPapers/LakeVictoriaWorking-Paper.pdf.
50. Id. at 6-7.
51. See generally Declan Conway, Extreme Rainfall Events and Lake Level ChangesIn East Africa: Recent Events
and HistoricalPrecedents, in THE EAST AFRICAN GREAT LAKES: LhINOLOGY, PALAEOLIMNOLOGY AND BiODrVERSrTY 63, 87 (Eric 0. Odada & Daniel 0. Olago eds., 2002) (discussing floodwater management in the
Basin).
52. Eric 0. Odada et al., United Nations Env't. Programme, GlobalInternationalWatersAssessment, Regional
Assessment 47: East African Rif Valley Lakes, at 47-52 (2006), available at http://www.unep.org/dewa/giwa/
areas/reports/r47/giwa-regional assessment_47.pdf; Daniel R. Feikin et al., Short Report: Does Water Hyacinth
on East African Lakes Promote Cholera Outbreaks? 83 AM. J. TROP. MED. Hyct. 370, 372 (2010).
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of good hygiene practices, contamination of beach waters through bathing and washing,
and uncontrolled waste disposal around the shoreline have led to low standards of health
53
in the Basin.
C.

URBAN POLLUTION AN-qDEUTROPHICATION
54

Lake Victoria has undergone enormous environmental changes in the recent past.
For Example, overfishing, degraded watersheds, industrial pollution, and climate change
5
are threatening its ecosystem diversity.S The Basin faces complex social, economic, politS6
ical, and technical barriers. An environmental impact assessment of the Lake identified
overfishing and pollution of the Lake as threatening both the environment and human
5 8
57
health. Within the Basin, untreated effluent is discharged into feeder-rivers and lakes.
The number of people without sewers in urban populations around the Lake is high and
worsening.59 Microbiological pollution occurs because, while treatment works in municipalities, investment in waste management and enforcement of municipal by-laws are
60
inadequate.
Another great threat facing Lake Victoria is eutrophication, the response of ecosystems

to increases in nutrient loads.6 1 Eutrophication is caused by effluent, sedimentation, and
large-scale farming and industrial production in East Africa. 62 Increases in human populations, urbanization, agriculture, and demand for land have led to encroachment of wet64
63
Poor monitoring and enforcement of regulations,
lands around the Lake.
65
unsustainable land-use practices, forest burning, and soil erosion aggravate eutrophica66
tion.
Chemical pollution due to effluent, industrial discharge, pesticides, medical, oil,

53. Regional Assessment 47, supra note 52, at 47-52.
54. Dirk Verschuren et al., History and Timing of Human Impact on Lake Victoria, East Africa, 269 PROC.
9 4 88
/
ROYAL Soc. LONDON 269, 289, available at http://rspb.royalsocietypublishing.org/content/26 /1
289.full.pdftml.
55. See Eric Onyango Odada et al., EnvironmentalAssessment of East African Rift Valley Lakes, 65 AQUATIC
ScI. 254, 255 (2003).
56. See Alfred Duda, Restoring and Protectingthe African Great Lake Basin Ecosystems - Lessons From the North
American Great Lakes and the GEF, in TFiE EAST AFRICAN GREAT LAKES, supra note 51, at 537, 539.
57. See generally Odada, supra note 55.
58. Micheni J. Ntiba, William M. Kudoja & Caroline T. Mukasa, Managenient Issues in the Lake Victoria
Watershed, 6 LAKES RESERVOIRS: RES. & MGMr. 211, 214 (2001).
59. WORLD AGROFORESTRY CENTRE, LIMPROVED LAND MAANAGEIENT IN THE LAKE VICTORIA BASIN,
FINAL REPORT OF rHF TRANsVic PROJECT 1 (2006), available at http://www.worldagroforestry.org/
downloads/publications/PDFS/OP14439.pdf; Richard Oyoo, Deteriorating Water Quality in the Lake Victoria
Inner Murchison Bay and Its Impact on the Drinking Water Supply for Kampala, Uganda, INT'L LAK ENVIR.
CoMminTEE 1 (2009) (presented at 13th Conference Wuhan 2009), http://wldb.ilec.or.jp/data/ilec/WLC13Papers/others/3.pdf.
60. Oyoo, supra note 59, at 1.
61. See P.A.G.M. Scheren et al., Estimation of Water PollutionSources in Lake Victoria, EastAfrica: Application
and Elaborationof the Rapid Assessment Methodology, 58 J. ENVrL. MGMT. 234, 236 (2000).
62. See id.
63. Jim K. Kairu, Wedand-Uuse and Impact on Lake Victoria, Kenya Region, 6 LAKES & RESERVOIRS:
RES. & MGMAT. 117, 117 (2001)

64. Id. at 120.
65. Scheren et al., supra note 61, at 245.
66. See Harvey A. Bootsma & Robert E. Hecky, Conservation of the African Great Lakes: A Limnological
Perspective, 7 CONSERVATION BIOLOGY 644, 644 (1993).
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67
and other banned substances poses a severe threat to human health. In Uganda, expired
chemicals, drugs, and partially treated domestic sewage from Kampala are often dumped
68
into waterways that flow into Lake Victoria. Most industries in the Basin are located in
the large towns bordering the lakes: Kampala and Jinja in Uganda, Mwanza and Musoma
in Tanzania, and Kisumu in Kenya. 69 In these cities, the urban and semi-urban growth is
rapid and largely unplanned, and municipal authorities poorly manage waste disposal,
which ends up in Lake Victoria. 70 A 2010 report by Uganda's National Environment
Management Authority (NEMA) identified the ten worst polluters in Kampala that en71
dangered the Basin ecosystem and public health. They included72the private fishing, beverage, and meat industries around Entebbe, Jinja, and Kampala.

II. Health and the Evolution of International Sustainable Development
Law
A.

THE THREE PILLARS OF

SUSTAINABLE DEVELOPMENT:

FROM STOCKHOLM TO

JOHANNESBURG

1. Origin and Evolution
Sustainable development is comprised of three pillars: environmental, economic, and
social. 73 The social pillar includes poverty eradication, access to water and sanitation,
74
It is argued that the social pillar, where
health, labor standards, and human rights.
health is situated, has been marginalized in sustainable development law and policy. Several global sustainable development instruments that include health have emphasized the
75
economic over the environmental and the social pillar. For instance, the 1972 United
Nations Conference on Human Environment recognized health concerns in global environmental problems. 76 Similarly, the Rio Declaration placed human beings at the center
of sustainable development, in harmony with nature, laying down a framework for equal
67. U.N. ENV'- PROGRAMME, AFRICA ENVIRONMENT OUTLOOK 2: OUR EN'vIRONMAI'sI-, OUR WEALTH
361, 363, 365 (2006), available at http://www.unep.org/DEWA/Africa/docs/en/AEO2_OurEnviron-Our_
Wealth.pdf.
68. Id. at 365.
69. Scheren et al., supra note 61, at 239.
70. Eric 0. Odada et al., Mitigation of EnvironmentalProblems in Lake Victoria, East Africa: Causal Chain and
Policy Options Analyses, 33 AMBIO 13, 20 (2004).
71. Gerald Tenywa, Uganda: NEMA Nanes Top KampalaPolluters,ALLAFRICA.CO,\l (Sept. 16, 2010), http://
20
1009170050.hunl.
www.allafrica.com/stories/printable/
72. Id.
73. Robert W. Kates et al., What is Sustainable Development? Goals, Indicators, Values, and Practice, 47 ENV'T:
SCI. & POL'Y FOR SUSTAINABLE DEV. 8, 12 (2005).

74. See generally United Nations Conference on Environment & Development, June 3-14, 1992, Agenda 21
Programme of Action for Sustainable Development, 1 8.28, U.N. Doc. AICONT.151/26 (1992) [Agenda 21]; see
also U.N. DEP'T OF ECON. & Soc. AFFAIRS, DmvSION FOR SUSTAINABLE DFVELOPMENTF, PLAN OF IPLEMENT-ATION OF THE WORLD SUMMIT ON SUSTAINABLE DEVFLO 1MEN-r(Dec. 15, 2004), available at http:/I

[hereinafter Plan of
www.un.org/esa/sustdev/documents/W7SSD-POIPD/English/POIChapterl.htm
Implementation].
75. United Nations Conference on the Human Environment, June 5-16, 1972, Report of the Conference on
the Human Environment, U.N. Doc. A/CONT.48/14/Rev. 1 (1973).
76. Id. 3.
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operationalization of the three pillars. 77 Agenda 21 from the Rio Conference provided for
the protection of health, especially primary healthcare. 78 By emphasizing both preventive
health strategies and sustainable development, Agenda 21 integrated health and the social
pillar into sustainable development. 79 It also energized the health sector as a core actor in
shaping international environmental law and policy.80 But the environmental pillar that
was emphasized in Stockholm s ' was rebalanced in 1992 by the Rio Declaration, which
declared human beings to be "the central concern of sustainable development" and "entitled to a healthy and productive life in harmony with nature."82
The Johannesburg World Summit on Sustainable Development in 2002, which placed
health as a priority, brought further efforts to reinvigorate the social pillar.8 3 A number of
84
health-related objectives enshrined in the Millennium Development Goals were adopted
to encourage states to increase access to sanitation and clean water to improve child
health.8 5 It called upon parties "to reduce respiratory diseases and other health impacts
resulting from air pollution." 86 The Summit called for significant reduction by 2020 of
the adverse effects to human health and the environment caused by the use and production of chemicals. 87 It reaffirmed the commitment to fund the Global Fund to Fight
AIDS, Tuberculosis, and Malaria,8 8 but no additional funding was committed. 99 The pronouncement on the importance of human rights in the provision of healthcare and preventive health services confirmed health as a key aspect of sustainable development. 90 But
the Johannesburg Summit added nothing substantially innovative to reinforce the social
pillar. No new treaties and few targets from lower profile meetings were agreed. 91 None92
theless, the summit elevated the significance of health within the social pillar.
2.

The Legal Status of Sustainable Development Principles in InternationalLaw

An emerging body of principles relating to sustainable development reconciles economic, environmental, and social legal regimes. 93 It is also the case that international
77. See generally Rio Declaration, supra note 4.
78. See Agenda 21, soipra note 74, T 6.4, 6.27.
79. Id.
80. Id.
81. Louis B. Sohn, The Stockholm Declarationon the Human Environment, 14 HARV. IN' 'L LJ. 423, 451-54
(1973).
82. Rio Declaration, supra note 4, princ. 1; Boyle, svpra note 23, at 473.
83. VED P. NANDA & GEORGE W. PRING, LN-rERNATIO NAL ENVIRONME ,cALLAW FOR iiiE 2 sr CEN"TURY
17-62, 116 (2003); Johannesburg Summi
84. Plan of Implementation, supra note 74, ' 25.
85. Id. 1 32.
86. Id. 1 56.
87. Id. 9J23; Lavanya Rajamani, From Stockholm to Johannesburg: The Anatomy of Dissonancein International
Environmental Dialogue, 12 REv. EuR. CONLMUTNITY & Lv-r'L ENTxrL L. 23, 25-26, 30-31 (2003).
88. Plan of Implementation, supra note 74, 56.
89. NANDA & PRING, supra note 83, at 113.
90. Colin Warbrick et al., Accomplishments and New Directions?, 52 INT'L & COMP. L.Q. 256, 256-57, 259
(2003).
91. NANDA & PRING, supra note 83, at 119.
92. Yasmin von Schirnding, William Onzivu & Andronico 0. Adede, InternationalEnvironmental Law and
Global Public Health, 80 BULL. WHO 970, 970 (2002).
93. MAPIE-CLAIRE

CORDONIER SEGGER & AS-FAQ KHALFAN, SUSTAINABLE DEVELOPMENT

LAW:

PRINCIPLES, PRACTICES AND PROSPECTS 96 (Oxford Univ. Press 2004).
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sustainable development law constrains the social pillar. 94 Sustainable development has
achieved normative character in international law," assigning rights and obligations and
facilitating interpretation. 95 It finds support in the case concerning GabcfkovoNagymaros Project between Hungary and Slovakia (Gabcikovo case), where Judge Weeramantry identified the general acceptance of sustainable development principles by the
global community. 96 Several global and regional legal instruments provide for sustainable
development, 97 such as the Protocol on Sustainable Development of Lake Victoria. 98 It is
an emerging area of international law in its own right, integrating environmental, economic, and social law for sustainability. 99 Sustainable development helps to curb the
worst social and environmental impacts of economic activities and requires a balancing of
the economic, environmental, and social pillars.100 Yet its legal status remains fluid. Alan
Boyle argues that [n]ormative uncertainty, coupled with absence of justiciable standards
for review, strongly suggest that there is" no international legal obligation to develop
sustainably.O Boyle further opines that decisions on what constitutes sustainability rest
primarily with individual governments." 10 2 Vaughan Lowe argues that sustainable development as a norm of customary international law is unsustainable. 10 3 Without a strong
legal status, it is a challenge to achieve health protection in the context of sustainability.
This lack of consensus is relevant to the subsequent discussion on Lake Victoria.
B.

HEALTH, SUSTAINABLE DEVELOPMENT, AND SHARED WATER RESOURCES: THE

GLOBAL LEGAL REGIME
Water protects health through food and nutrition and the maintenance of a healthy
environment but can harm health through waterborne diseases. 1° 4 Hence, international
water law is pivotal for health protection. This link has been recognized in Europe by the
adoption of the Protocol on Water and Health to the Convention on the Protection and

94. William Onzivu, InternationalEnvironmentalLaw, the Public's Health, and Domestic Environmental Governance
in Developing Countries, 21 Am.U. INT'L L. REV. 597, 643-44 (2006).
95. SEGGER & KHALFAN, supra note 93, at 97.
96. Gabcikovo-Nagymaros Project (Hung. v. Slovk.), 1997 I.C.J. 7, 78 (Sept. 25).
97. SEGGER & KHALPAN, supra note 93, at 46; see Nico SCHRIJVER & FRIEDL WEISS, INTERNATIONAL
LAW AND SUSTAINABLE DEVELOPMENT: PRINCIPLES AND PRACTICE (2004).
98. EAST AFrRICAN COMMUtITy [EAC], PROTOCOL FOR SUSTAINABLE DEVELOPMENT OF LAKE VICTORIA BASIN (Nov. 29, 2003), available at http://www.intemationalwaterlaw.org/documents/regionaldocs/

LakeVictoriaBasin_2003.pdf.
99. Vaughan Lowe, The Politics of Law-Making: Are the Method and Characterof Norm Creation Changing?,in
THE ROLE OF LAW IN INTERNATIONAL POLITICS: ESSAYS IN INTERNATIONAL RELATIONS AND INTERNATIONAL LAW 207, 214-15 (Michael Byers ed., 2001).
100. MICHAEL DECLERIS, THE LAW OF SUSTAINABLE DEVELOPMENT: GENERAL PRINCIPLES, A REPORT
PRODUCED FOR THE EUROPEAN CoMMso
101. Alan Boyle, Introduction,in INTERNATIONAL LAW AND SUSTAINABLE DEVELOPMENT: PAST ACHIEVE-

MENTrS AND FUTURE CHALLENGES 1, 16 (Alan Boyle & David Freestone, eds., 1999).
102. Id.
103. Vaughan Lowe, Sustainable Development and UnsustainableArguments, in INTERNATIONAL LAW AND
SUSTAINABLE DEVELOPMENTF, supra note 101, at 19, 30.
104. U.N. ENV'T. PROGRAMVME, THE GREENING OF WATER LAWV:MANAGING FRESHWATER RESOURCES
FOR PEOPLE AND THE ENVIRONMENT (2005) (by Gabriel Eckstein).
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05
The Protocol aims to
Use of Transboundary Watercourses and International Lakes.'
management,
the
protection
of water ecosysprotect human health through better water
106
The legal regime of internatems, and preventing and reducing waterborne diseases.
tionally shared water resources is evolving, especially regarding water quality.

Four international legal principles underpin the management of shared water resources.
First, absolute territorial sovereignty grants states the unlimited right to exploit the re10 7
Second, absolute territorial integrity provides that no
sources within their territory.
08
Third, the
influence on the territory of another.'
state
shall
have
action of another
concept of limited territorial sovereignty and integrity attempts to reconcile the freedom
of use of water resources with the right to freedom from unwanted interferences to the
water resource, 109 and it establishes the equality of the rights of each riparian state to an
0
international watercourse." It imposes an obligation to manage shared water and not to
interfere with use by other riparian States."' Finally, the doctrine of community of interests provides that parties of a shared river have a community of interests in the use of a
3
12
and expanded in the Gabckovo case." The
river, as was held in the River Oder Case
4
manand
common
concern
for
doctrine includes the common heritage of mankind"
kind.' 1s The key rule of universal application is that only riparian states have a legal right
to use shared waters, in absence of their consent.' 16
117

A number of international legal regimes provide for management of shared waters.
The U.N. Convention on the Law of the Non-Navigational Uses of International Water9
8
courses" reinforces the legal principles of equitable, reasonable utilization" and the

105. Protocol on Water and Health to the 1992 Convention on the Protection and Use of Transboundary
Watercourses and International Lakes, June 17, 1999, 2331 U.N.T.S. 202, 269.
106. About the Protocolon Water and Health, U.N. ECON. COAMVI'N FOR EUROPE, http://www.unece.org/env/
water/text/text protocol.html (last visited Oct. 11, 2012).
107. STEPHEN C. MCCAFFREY, THE LAW OF INTERNATIONAL WATERCOURSES 113 (2d ed. 2007).
108. Id. at 126.
109. Id., at 135.
110. DANTE AUGUSTO CAPONERA, PRINCIPLES OF WATER LAW AND ADMINISTRATION NATIONAL AND
LNTERNATIONAL 213 (1992).
111. Jutta Brunnee & StephenJ. Toope, The ChangingNile Basin Regime: Does Law Matter?, 43 HARV. INT'L
L.J. 105, 132 (2002).
112. Territorial Jurisdiction of Int'l Comm'n of River Oder (U.K. v. Pol.), 1929 P.C.IJ. (ser. A) No. 23, 27
(Sept. 10).
113. See Gabcikovo-Nagymaros Project (Hung. v. Slovk.), 1997 I.CJ. 7, 78 (Sept. 25) (accepting the limitation of state sovereignty in the case of shared resources).
114. KEs iAL BAsLAR, THE CONCEPT OF THE COMMSON HERITAGE OF MANKIND IN INTERNATIONAL LAW
(1998).
115. Id.
116. Joseph W. Dellapena, Treaties as Instruments for Managing Internationally-SharedWater Resources: Restricted Sovereignty vs. Community of Property, 26 C.AsE W. RES. J. INT'L L. 27, 35 (1994).
117. See Cecil J. Olmstaed, The Helsinki Rules on the Uses of the Waters of InternationalRivers, in INiERNATIONAL LAW OF WATER RESOURCES 89, 90 (Slavko Bogdanovic ed., International Law Association 2001);
Stephen C. McCaffrey, The InternationalLaw Commission Adopts Draft Articles on TransbonndaryAquifers, 103
Am. J. INT'L L. 272, 272 (2009); The Campione Consolidation of the ILA Rules on International Water Resources
(1966-1999), in INTERNATIONAL LAW OP WATER RESOURCES, supra, at 61, 62.
118. Convention on the Law of the Non-Navigational Uses of International Watercourses, G.A. Res. 51/
229, Annex, U.N. Doc. A/51/49 (May 21, 1997).
119. Id. arts. 5-6.
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obligation to prevent causing significant harm to other watercourse states. 120 The protection of public health is one of the requirements under the UN Convention even though it
is constrained by it.121
The Helsinki Rules form a body of customary international law requiring Basin States
to prevent pollution. 122 Water pollution is defined as "any detrimental change resulting
from human conduct in the natural composition, content, or quality of the waters of an
international drainage basin.' 23 This provision is a restatement of the obligation of states
not to cause serious harm to another, such as through pollution. 124 But a careful review of
the global water legal regimes demonstrates their preoccupation with allocation of water
quantity and lesser emphasis on health protection concerns. The evolving state of global
water law, such as that for the management of Lake Victoria, provides an incoherent point
of reference for regional regimes that seek to address major public health issues. This
lacuna accentuates the health deficit at the regional level, such as in East Africa where the
sustainability regime is undermined by the existing global legal regimes for the management of shared waters.
C.

HEALTH, SUSTAINABLE DEVELOPMENT, AND REGIONALISM:

LIMITS AND

PROSPECTS

Regional law and policy making presents an important framework for environmental
and health governance. Regional policies and programs can be oriented and implemented
to respond to local conditions, needs, and priorities. Regional regimes are evolving as
drivers of policy and action in environmental health. 125 Regionalism promotes sustainable
development by integrating environmental and social policies into trade and economic
accords and their general governance mechanisms. 126 Regional approaches can succeed if
they have effective mechanisms for collective experimentation and sharing experiences.
Geographical proximity enables rapid diffusion of practices, promoting adaptation to new
conditions. As in the European Union, regionalism can promote crystallization of environmental health standards 27 and can translate international commitments to the national
level.' 28 It may implement regional sustainability priorities, 129 enhance environmental co120. Id. art. 7.
121. Id. art. 21(2).
122. Campione Consolidation, supra note 117, art. 10.
123. Id. art. 13.
124. Trail Smelter Arbitration (U.S. v. Canada), 3 R.I.A.A. 1905, 1938, 1961 (Perm. Ct. Arb. 1938 & 1941).
125. John H. Knox, Labor and Environmental Protectionin Free Trade Agreements: A New Paradigm?The Neglected Lessons ofthe NAFTA EnvironmentalRegime, 45 WAKE FOREST L. REv. 391, 391 (2010); Chang-fa Lo,
EnvironmentalProtectionthrough FTAs: ParadigmShifting from Multilateralto Multi-BilateralApproach, 4 AsiAN
J. WTO & INT'L HEALTH L. & POL'Y 309, 311 (2009).
126. Lome ConventionIV, 29 Lcr'L LEGAL MATERIALS 783 (1990); William Onzivu, Globalism, Regionalism or
Both: Health Policy and Regional Economic Integrationin Developing Countries,an Evolution of a Legal Regime?, 15
MINN. J. INT'L

L. 111, 111 (2006).

127. New Partnership for Africa's Development [NEPAD], Action Planfor the EnvironmentalInitiative (Oct.
2003), available at http://www.unep.org/roa/Amcen/docs/publications/ActionNepad.pdf; Onzivu, supra note
126, at 114.
128. Onzivu, supra note 126, at 112.
129. See African Ministerial Conference on the Environment, May 29, 2009, Report of the MinisterialSegment
of the Special Session on Climate Change, 1 10, 12-14, AMCEN/SS/III/6 (May 29, 2009), available at http:/l
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operation, 30 build capacity, and monitor and enforce environmental policy.1 3' For example, in the African context, the African Union has developed a progressive environmental
policy culminating in the adoption in 2003 of the African Convention on the Conserva132
Its Member States committed to accelerating
tion of Nature and Natural Resources.
the achievement of water and sanitation goals at their Eleventh Ordinary Session of the
33
Assembly in Sharm El-Sheikh in July 2008.1 They recognized "the importance of water
and sanitation for social, economic, and environmental development" and committed
themselves to "promot[ing] integrated management and development, of national and
134
Regional Economic Communities (RECs), such as
shared water resources in Africa."
the East African Community (EAC), were encouraged to spearhead this agenda in their
development planning to ensure that trans-boundary natural resources are protected and
utilized in an equitable and sustainable manner. Unfortunately, the African Union has
been ambitious, but ineffective, because environmental protection has not been accorded
the priority it deserves.

IV. Health and Governance of Sustainable Development in the Case of
Lake Victoria: The Legal Regime
A.

APPLICABLE LEGAL REGIME OF THE EAST AFRICAN COMMUNITY

The principal legal instrument for the EAC is the Treaty for the Establishment of the
East African Community. 13 5 It was signed on November 30, 1999 and entered into force
on July 7, 2000, heralding the rebirth of the EAC as a major regional economic integration bloc. 136 "The objectives of the community [are] to develop policies and [programs]
aimed at widening and deepening [cooperation] among the Partner States in political,
www.unep.org/roa/Amcen/AmcenEvents/3rd-ss/Docs/MinisterialSegmentReport.pdf (focusing on climate
change in their recent Nairobi Declaration of 2009).
130. Commission for Environmental Cooperation, COMM'N FOR ENVrL. COOPERATION, http://www.cec.org/
Page.asp?PageID=1226&SiteNodelD=310&BLExpandID=154 (last visited Oct. 11, 2012); Kheng-Lian
Koh, Asian Environmental Protection in NaturalResources and SustainableDevelopment: Convergence Versus Divergence?, 4 MACQUARIE J. INrT'L & Comp.EsAvIL. L. 43, 43-45 (2007).
131. For examples of such monitoring and enforcement programs, see CentralAmerican Commissionfor Environment and Development (CCAD), SICA CEp'r. AM. hrrNEGRATION Sys., http:// ww.sica.int/busqueda/In(last
formaci%C3%B3n%2OEntidades.aspxIDItem=29310&IDCat=29&IdEnt=793&Idm=2&IdmStyle=2
visited Oct. 11, 2012); Integrated Capacity Building Programme, MEKONG RIVER COsAsX'N FOR SusTFAINABLE
DEV., http://www.mrcmekong.org/about-the-mrc/programines/integrated-capacity-building-programme/
(last visited Oct. 11, 2012); About Us, SECRETARIAT OF TI-IE PAC. RFciONAsL ENV'TI PROGRAMME, http://
www.sprep.org/About-Us (last visited Oct. 11,2012); Calestous Juma, The Global Sustainability Challenge:
From Agreement to Action, 2 INT. J. GLOBAL ENVrL. ISSUEs, nos. 1/2, at 1-14 (2002), available at http://
live.belfercenter.org/files/ijgei2002juma.pdf.
132. African Union, African Convention on the Conservation of Nature and Natural Resources, July 11,
2003, availableathttp://www.africa-union.org/root/AU/Documentsi'reaties/Fext/nature%20and%2Onatural
%20recesource.pdf.
133. African Union, Sharm EI-Sheikh Commitments for Accelerating the Achievement of Water and Sanitation Goals in Africa, Assembly/AU/Decl. I(XI), 11th Ordinary Sess., at 1 (June 30-July 1, 2008).
134. Id. at1,3.
135. Treaty for the Establishment of the East African Community, Uganda-Kenya-Tanz., Nov. 30, 1999,
2144 U.N.T.S. 255 [hereinafter EAC Treaty].
136. Id. art. 153.
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economic, social[,] and other fields .... ",137 The Treaty envisages the development of
programs and policies in diverse areas, including the environmental and health fields.138
Article 5(3) stipulates that:
[T]he community shall ensure ... the attainment of sustainable growth and development of the Partner States by the promotion of a more balanced and harmonious
development of the Partner States ... the promotion of sustainable utilizsation of the
natural resources of the Partner States and the taking of measures that would effec139
tively protect the natural environment of the Partner States.
The Treaty contains substantive provisions addressing the environment, natural resource management, tourism, and wildlife management. 140 It provides for joint management and utilization of natural resources within the EAC for the mutual benefit of partner
States. 141 The Treaty also provides for the joint development and adoption of harmonized
common policies and strategies for sustainable management of trans-boundary natural resources within the EAC. 142 With regard to shared waters, community action is required
to "ensure sustainable [utilization] of natural resources like lakes, wetlands, forests and
other aquatic and terrestrial ecosystems; and to jointly develop and adopt water resources
conservation and management policies that ensure sustenance and preservation of ecosystems." 143 The Treaty also aims to promote cooperation on health matters among Community Partner States.' 44 The Partner States are required to undertake "joint action
towards the prevention and control of communicable and non-communicable diseases
and . . . pandemics" and epidemics including "vector-borne diseases such as HIV-AIDS,
45
cholera, [and] malaria."'
The EAC has developed two protocols on environmental management: the Protocol
for the Sustainable Development of Lake Victoria 146 and the Protocol on Environment
and Natural Resources Management. 147 The Third EAC Development Strategy (20062010) (Policy) established "sustainable environmental management and economic utilization of natural resources" as a development objective. 148 The Policy identified other strategic interventions, including the preparation of a common water vision and establishment
of an East African Water Management Institute. 149 The Policy identifies the environmental management of Lake Victoria, combating of HIV/AIDS, and other health threats such
137. Id. art. 5(1).
138. Id. chs. 19, 21.
139. Id. art. 5(3)(a), (c).

140. Id. arts. 111-16.
141. Id. art. 111.
142. Id. art. 114.
143. Id. art. 111(2)(c)-(d).
144. Id. art. 117.
145. Id. art. 118.
146. EAC, Protocol for Sustainable Development of Lake Victoria Basin, Nov. 29, 2003, available at http://
www.internationalwaterlaw.org/documents/regionaldocs/Lake-Victoria-Basin-2003.pdf.
147. EAC, Protocol on Environment and Natural Resources Management, Apr. 3, 2006, available at http://
www.eac.int/environment/index.php?option=comcontent&view=article&id= 122 :eac-gender-a-communitydevelopment-framework&catid=3 :key-documents.
148. EAC, EAC Development Strategy 2006-2010, at vii (2006).
149. Id. at 44.
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as cross-cutting interventions and sectoral objectives. 150 Taken together with relevant international instruments on sustainable development, water, and health to which the East
Africa Partner States are parties, the regional instruments provide the legal framework for
the sustainable management of Lake Victoria.

B.

THE PROTOCOL ON ENMIRONMENT AND NATURAL REsoURCES MANAGEMENT

The Protocol on Environment and Natural Resources Management was adopted by the
EAC in 2005.151 It provides for cooperation in environment and natural resources management 52 and promotes sustainable use and management of environmental and natural
resources. 5 3 EAC States are required to "develop, [harmonize] and adopt common national policies, laws and [programs] relating to the management and sustainable use of
54
water resources" and to utilize water resources in an equitable and rational manner.'
The Protocol is not yet operational, but it embodies the common vision of the EAC on
environmental issues. 155 The Protocol highlights the importance of collaborative management of the environment and natural resources in the Community. 5 6 The scope of
the Protocol is biased towards the economic and environmental pillars because of the
157
absence of health-specific requirements.
The Protocol also affirmed the commitment of the Partner States to cooperate and to
uphold the principle of sustainable development. 58 The Partner States agreed to cooperate in environment and natural resources management through the development of common policies and the coordination of actions to protect the environment and natural
resources. 5 9 They committed to ensure that development activities are based on sound
environmental policies that do not have adverse impacts on natural resources and the
environment. 160 They also agreed to take all measures conducive to sustainable development, to tackle poverty in East Africa, and to protect the environment and natural resources.' 61 Partner States are required to "take appropriate measures . . . including the
adoption of laws and regulations, administrative actions and enforcement measures" to
comply with the Protocol. 162 Partner States commit to refrain from activities that undermine the effectiveness of the Protocol. 163 The EAC adopted the Regional Environment
150.
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.
161.
162.
163.

Id. at 36, 39, 41, 50.
Protocol on Environment and Natural Resources Management,
Id. ch. 3.
Id. art. 40.
Id. art. 13(1)-(2).
See id.
Id. art. 2.
See id. art. 3.
See id. ch. 2.
Id. art. 7(1)(a), (c).
Id. art. 8(1), (2)(b)-(c).
Id. art. 8(2)(d).
Id. art. 40(1).
See id. art. 43(2).

supra note

147, pmbl., art. 51.
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Impact Assessment Guidelines for shared ecosystems in 2005.164 It focuses on ecosystems
and only peripherally on public health.165
C.

PROTOCOL ON SUSTAINABLE DEVELOPMENT OF LAKE VICTORIA BASIN

The Protocol on Sustainable Development of Lake Victoria Basin was signed by the
Partner States of the EAC.166 The Protocol addresses environmental concerns in and
167
around Lake Victoria and requires Members' cooperation on sustainable development,
16s
and "improvement in public
management, equitable utilization of water resources
health with specific reference to sanitation.' 1 69 The Protocol establishes the Lake Victo170
It is
ria Basin Commission for the sustainable management of the Lake Victoria Basin.
mandated with a broad range of functions, including guiding implementation of sectoral
projects and programs and promoting capacity building and institutional development,
especially poverty eradication.' 7 ' A key principle of the Protocol is the "prevention, minimization and control of pollution of watercourses so as to minimize adverse effects on
1 72
While the ecosystem-human health balfresh water resources and ... human health."'
ance is a key objective of the Protocol, the detailed steps prescribed to achieve this balance
are biased towards ecosystem protection, with ambivalence on health issues. 173 Reminiscent of the common fragmentation of international legal regimes and lack of issue linkages, a major challenge of the Protocol on Sustainable Governance of Lake Victoria is the
174
lack of integration of global public health standards in its sustainability legal regime.

D.

LNSTITUTIONAL FRAMEWORKS FOR SUSTAINABILrIY IN THE EAST AFRICAN

COMMUNITY

The Council of Ministers is the EAC policy organ responsible for developing and
adopting regional environmental policy.175 The implementation of Council decisions is
the responsibility of the EAC secretariat, 76 who also oversees national environmental focal points like the National Environment Management Authorities of Uganda and Kenya,
the Rwanda Environment Management Authority, the Department of Environment in the
164. See EAC, Transboundary Environmental Assessment Guidelines for Shared Ecosystems in East Africa, at 1
(May 2005), available at http://www.eac.int/environment/index.php?option=com docman&task=catview&
gid=66&Itemid=106.
165. See id. T 1.1 (health is only mentioned once in the definition of Environmental Impact Assessment). See
id.
166. Protocol for Sustainable Development of Lake Victoria Basin, supra note 146, at 2.
167. Id. arts. 7-9.
168. Id. arts. 5-6.
169. Id. art. 3(i).
170. Id. art. 33(1).
171. Id. art. 33(3)(c)-(d), (j).
172. Id. art. 4(2)(i).
173. See id. art. 6(1).
174. See Laurence Boison de Chazournes, U.N. World Water Assessment Programme, Freshwaterand International Law: The Interplay between Universal, Regional and Basin Perspectives, at 9 (2009).
175. See Councilof Ministers - Functionsof the Council, EAC, http://www.eac.intfindex.phpoption=com-content&view=article&id= 31 &Itemid= 132&limitstart= 1 (last visited Oct. 11, 2012).
176. See Policy Framework with Regard to EAC Watershed Governance Structure, EAC, http://www.eac.int/environment/index.php?option=comcontent&view=article&id=155&Itemid=139 (last visited Oct. 11, 2012).
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Vice President's Office and National Environmental Management Council of Tanzania,
and the Department of Land and Environmental Management in Burundi. Community
organs such as the East Africa Legislative Assembly (EALA) and the East African Court of
177
"The sectoral ComJustice (EACJ) also contribute to environmental and health policy.
officials from the
of
senior
is
comprised
Resources
Natural
and
mittee on Environment
Partner States from the Ministries Responsible for Water, Fisheries, Environment, For17 8
Four working groups support the Sectoral Comests, Minerals and Wildlife issues.
mittee: the Terrestrial Ecosystems, Aquatic Ecosystems, Pollution Issues and Policy, and
1 79
A specific health-working group should enthe Legal and Institutional Frameworks.
hance the link between health and environment, and its absence places health in a policy
limbo. The EAC has a health desk, but cross-coordination and integration with other
sectoral working groups or the commission on the sustainable use of Lake Victoria faces
challenges.. 80
"The EAC secretariat is the executive organ for the East African Community ...and
81
provides a forum for Partner [S]tates to[harmonize] their laws, policies and standards."
The Lake Victoria Basin Commission (LVBC), based in Kisumu, Kenya, is a specialized
institution of the EAC that spearheads the "sustainable development and management of
182
The Lake Victoria Fisheries Organizanatural resources of the Lake Victoria Basin."
tion (LVFO) based in Jinja, Uganda, provides leadership to harmonize national measures
183
for sustainable use, conservation, and management of the lake's fisheries resources.
E. THE

EAST AFRIcAN LEGAL REGIME AND INTERNATIONAL SUSTAINABLE

DEVELOPMENT LAW, A COMPARATIVE SYNOPSIS

The U.N. Convention on the Law of the Non-Navigational Uses of International
1 85
and sustainable
Water Courses1 84 incorporates the concepts of sustainable utilization
186
as overarching principles in the management of shared water resources.
development
87
Like relevant global
Watercourse States are required to cooperate to tackle pollution.
sufficiently advance
not
do
frameworks
legal
African
East
the
and regional instruments,
the social pillar of sustainable development relative to the economic and, to a lesser extent,
the environmental pillar to deal with health issues effectively. The East African legal regime builds on the basic international sustainable development standards in the 1997
177. See Institutional Framework with Regard to EAC Watershed Governance Structure, EAC, http://www.eac.
int/environment/index.php?option=com-content&view=article&id=156&Itemid=164 (last visited Oct. 11,
2012).
178. Id.
179. See id.
180. See Praxeda K. Machiwa, Water Quality Management and Sustainability: The Experience of Lake Victoria
EnvironmentalManagement Project (LVEMP)-Tanzania, 28 PHYSICS & CHEMISTRY EARTH 1111, 1114-15
(2003).
181. See Institutional Framework with Regard to EAC Watershed Governance Structure, supra note 177.
182. Id.
183. Id.
184. See Convention on the Law of the Non-Navigational Uses of International Watercourses, supra note
118, at 2.
5(1).
185. Id. pmbl., art.
24(2)(a).
186. Id. art.
187. Id. art. 21(2)-(3).
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Convention on the Law of the Non-Navigational Uses of International Watercourses,' 8 8
but does not comprehensively address health. This can be contrasted with regional legal
regimes that provide a stronger legal foundation for integrating health issues in the management of shared watercourses. First, the European nations have adopted a regional
Protocol on Water and Health to the Convention on the Protection and Use of Transboundary Watercourses and International Lakes.1s 9 Second, the 2002 Senegal River
Water Charter recognizes the principles of both sustainable development and the human
right to water even though health is not expressly mentioned.' 90 Third, the Tripartite
Interim Agreement for Co-operation on the Protection and Sustainable Utilization of the
Water Resources of the Incomati and Maputo Watercourses emphasizes the importance of
both sustainable development and environmental impact assessment for both environmental and human health. 191
V. A Health and Sustainability Critique of Governance of the Lake Victoria
Basin
The key challenges to sustainable development in the region are high population, the
attendant pressures from their interaction, and weak legal and institutional arrangements
to regulate the pressures and to monitor compliance with applicable laws.' 92 This has
resulted in overexploitation of fisheries, water pollution, poor waste disposal, and unsustainable management of the Lake. 193 Water governance in the EAC is rooted in legal
instruments restrictively focused on utilization and conservation of water. 194 The five
Partner States of the EAC have domestic water laws, but their legal effects are domestic
and ineffective for regional management of shared ecosystems and public health. 19 5 This
weak governance of the Basin contributes to the challenges of integrating health concerns
into its sustainable management, as discussed below.

A.

WEAK GOVERNANCE OF SUSTAINABILITY AND FOCUS ON THE ECONOMIC PILLAR

The Partner States possess weak sustainable development strategies in fragmented policy instruments, and their implementation is problematic. This is demonstrated by the
lack of fully functional, coherent, and decentralized strategies, institutional mechanisms,

and capacity for implementation of regional sustainable development policies. The EAC
188. See id. arts. 19(1), 21(2).
189. See generally Protocol on Water and Health, supra note 105.
190. See Charter of Water of the Senegal River, Mali-Maurit.-Sen., art. 1, 4, May 28, 2002, availableat http:/
/iea.uoregon.edu/pages/view.treaty.php?t=2002-SenegalRiverWaterCharter.EN.txt&par=view
treaty html.
191. See Tripartite Interim Agreement for Co-Operation on the Protection and Sustainable Utilisation of
the Water Resources of the Incomati and Maputo Watercourses, Mozam-S. Afr.-Swaz, arts. 2-3, 8(1)(d), Aug.
29, 2002.
192. East African Regional Judicial Colloquium on Environmental Law and Access to Justice, Mombasa,
Kenya, Apr. 10-15, 2007, Report of the East African RegionalyTdicial Colloquiumon EnvironmentalLaw andAccess
to jurtice, at 14 (Apr. 2007).
193. See Robert Wabunoha, EnvironmentalLaw of East Africa, in ENVIRONMENTAL GOVERNANCE IN KENYA: IMPLEMENTING THE FRAMEWORK LAW, 485, 486-87 (C. Odidi Okidid et al. eds., 2008).

194. Nyamajeje C. Weggoro & Wivine Ntamubano, East African Community, EAC Governance Structure
with Regard to Watershade Management, at 2 (2010).
195. See id.
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governance mechanisms have not fostered effective synergies between poverty, health, and
environmental protection. The EAC continues to face challenges in synergistic and collaborative interventions to promote health and the environment within its sustainability
regime.' 96 The EAC's laws and policies are biased towards market-oriented development,
with inadequate mitigation of the environmental and health impacts of economic liberalization within the region. For example, the EAC's environmental protocol is not in
force.' 97 The focus on fast tracking a political federation has relegated environmental and
public health issues to the margins. 98 The Third EAC Development Strategy (20062010) identified sustainable environment management and economic utilization of natural
resources as development objectives. 199 But these have been overshadowed by the primacy of trade liberalization and economic development that reinforces the economic pillar
over the environmental and health pillars of sustainability200 Efforts to make Lake Victoria green often fail to effectively capture public health concerns.20 ' The national development plans of Partner States do not prioritize the health and sustainability challenges
facing Lake Victoria.

For example, in a bid to attract foreign private investments,

Uganda's fisheries policy has arguably prioritized big, private-sector fisheries over smallscale, community-based fishing.2 0 2 Yet big fishing companies in the Basin have been accused of unsustainable fishing practices and pollution of the Lake. 203 In a 2010 report,
two private fish companies, Uganda Fish Packers and Ngege Fish Factory, were among
the top ten polluters in Uganda and Lake Victoria. 20 4 In Kenya, some multinationals were
accused of setting up activities in swamps; while in Tanzania, poverty reduction policies
emphasize the primacy of the private sector over environmental and social
2 05
development.
B.

WEAK ENVIRONMENTAL HEALTH GOVERNANCE

The Protocol on Sustainable Development of Lake Victoria Basin requires Partner
States to "create an environment conducive for stakeholders' views to influence governmental decisions on project formulation and implementation." 20 6 Weak governance
causes inequitable economic and social development of populations in the Basin and en207
ables narrow national interests to trump broader EAC social objectives such as health.
196. See Timothy M. Shaw, New Regionalisms in Africa in the New Millennium: Comparative Perspectives on
Renaissance, Realisms and/orRegressions, 5 NEW POL. ECON. 399, 410-11 (2000).
197. See Nicholas Kimani, A Collaborative Approach to Environmental Governance in East Africa, 22 J. ENVvTL.
L. 27, 43, 53 (2010).
198. See id. at 53.

199. EAC Development Strategy 2006-2010, supra note 148, at 56.
200. See id. at 16.
201. See U.N. ENVIRONtENr PROGRAMME, THE GREENING OF WATER LAW: MANAGING FRESHWATER
RESOURCES FOR PEOPLE AND THE ENVIRONMENT, at 60-61, 90-91, Job No. DEL/1310/NA (2005).
202. MINISTRY OF AGRICULTURE, ANIMAL INDUSTRY AND FISHERIES, THE NATIONAL FISHERIES POLICY

4 (May 2004) (Uganda), available at http://pl5166578.pureserver.info/ilm/docs/policy/Naional%20Fisheries
%20Policy.pdf.
203. See Ananias Bagumire et al., NationalFood Safety Control Systems in Sub-Saharan Africa: Does Uganda's
Aquaculture Control System Meet InternationalRequirements, 34 FOOD POL'y 458, 459 (2009).
204. See Tenywa, supra note 71, at 1.

205. See Bagumire et al., supra note 203, at 459.
206. Protocol for Sustainable Development of Lake Victoria Basin, supra note 146, at 16.
207. See Kimani, supra note 197, at 46, 52.
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Moreover, corruption, lack of accountability, and weak public financial management undermine effective participation of the public and civil society to promote environmental
health in the Basin.208 International conventions to which the Partner States are parties
have not been implemented to address the environmental health threats facing the
Lake. 209 Domestic public health laws impose standards on regulating clean water by monitoring water pollution from car washing, sewage systems, and flower farms, but these
have not been effectively monitored. Nonexistent regional public health laws undermine
2 0
pollution control efforts to protect the ecosystem and public health in the Basin. 1 It is
uncertain whether the recent establishment by the Lake Victoria Environment Management Commission of Public Health and Sanitation office will help advance health protection in the Basin. 2 11 The EAC's legal and policy frameworks, while seemingly elevated on
environmental management, have actually constrained environmental and social pillars of
sustainability in the region. For example, while one of the objectives of the Protocol for
Sustainable Development of Lake Victoria Basin is health, there are no specific institutional and procedural mechanisms to realize them. 2 12 States have detracted from domestic
sustainability policies in a race to the bottom to attract economic investment without mitigating environmental and health damage. 213 The lack of strategic and comprehensive action to address threats to the Lake exacerbates the problems.2 14 The absence of regular
reviews of economic, social, and environmental legislation to achieve sustainability in the
face of evolving challenges in the Basin undermines sustainable development. In Uganda,
primary health and sanitation are devolved to local governments. But limited human and
technical expertise, enforcement of public health and environmental laws and municipal
bylaws, as well as insufficient involvement of local communities undermine protection of
215
health in East Africa, including in the Basin.
C.

SECTORAL AND) POLICY FRAGMENTATION:

REGIONAL AND DOMESTIC

While the EAC is endowed with a mandate to sustainably manage Lake Victoria, the
governance regime remains sectorally fragmented. The EAC declared the Lake Victoria
Basin an economic zone and entered into a partnership agreement with several donors
such as the World Bank to fight poverty in the Basin.2 16 The initiative was aimed at
208. See id. at 33.
209. See East African Sustainability SUSWatch Network, Water, Sanitation and Basic Hygiene on Selected Islands and Landing Sites in and Around Lake Victoria in Uganda, Kenya, and Tanzania: Scarcity Amidst Plenty?, 17
(Dec. 2007), available at http://www.easuswatch.org/index.php?option=com-phocadownload&view=category
&id=2:discussion-papaer-2&Itemid=14.
210. See id. at 9-15.
211. East African Community (EAC), Council Decision EAC/CM1 7/DC74, Lake Victoria Development on
the Establishment of a Public Health and Sanitation Desk, Feb 27, 2009 (on file with the author).
212. See Kimani, supra note 197, at 53.
213. See Report of the East African Regional Judicial Colloquium, supra note 192, at 12.
214. Regional Stakeholders' Workshop on Launching the Preparation of the LVEMP Phase Two (LVEMPII), Arusha, Tanz., Jan. 17-18, 2005, Background to the Preparationof the Second Phase of the Lake Victoria Environmental Management Project (LVEMP-lI), at 12, available at ftp://ftp.fao.org/agl/agll/kageradocs/l0programs-projects/reglvemp.pdf.
215. William Onzivu, Tackling the Public Health Impact of Climate Change: The Role of Dometic Environmental
Health Governance in Developing Countries, 43 INT'L LAW. 1311, 1334-35 (2009).
216. See Lubovich, supra note 49, at 16-20; Fredrick Jones Muyodi, Fredrick W.B. Bugenyi & Robert E.
Hecky, Eperiences and Lessons Learnedfrom Interventions in the Lake Victoria Basin: The Case of Lake Victoria
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addressing economic, social, and environmental issues in the Basin, but it did not specifically provide for health. The agreement led to a grant of over $75 million by the Global
Environment Facility (GEF) to the East African Community under Phase One of Lake
Victoria Environment Management Program that was completed in 2004.217 The Phase
One project was aimed, inter alia, "to supply safe water and sustain a disease-free environment." 218 Ironically, a health project was not implemented. 2 19 Health was cursorily mentioned under general micro-projects for small communities. One would have thought that
the omission of health in Lake Victoria Environmental Management Project Phase One
would be comprehensively redressed in Phase Two of the project, but this has not been
demonstrated in the Phase Two project objectives. 220 The Commission for Sustainable
Management of Lake Victoria is the only EAC body that has recently done some minimal
health work, conducting epidemiological surveys on HIV/AIDS with only one member of
22
staff. 1

222
Many EAC programs lack coordination with national and local basin initiatives.
Within regional initiatives, health concerns have not been addressed in an integrated manner. 223 "Data and information about Lake Victoria is biased towards academic research"
and is without concrete operational plans for action. 224 Information systems and retention
is weak and available data has not been strategically utilized to steer action in tackling the
environmental and social problems facing the Basin. 225 Furthermore, corruption hampers
effective regulatory reform in the water sector across the region. 226 Investments in water
and sanitation infrastructure in the region are limited, yet unclear departmental responsibilities for water, sanitation, and sewage in Uganda and Kenya undermine effective intersectoral collaboration. 227 In urban areas, there are unclear responsibilities between local
authorities (normally mandated for sanitation) and water utilities (normally mandated for
sewerage). 228 In rural areas, unclear responsibilities between line ministries, such as those
for water, health, fisheries, and environment, undermine strategic interventions across
East Africa to manage the shared waters of Lake Victoria. The unclear lines of responsi-

Environmental Management Project, 13th World Lake Conference, Wuhan, China, Nov. 1-5, 2009, at 4, http:/
/wldb.ilec.or.jp/data/ilec/WLC13_Papers/others/40.pdf; see also Uganda Coalition for Sustainable Development (UCSD), Barriers to the Promotion of Ststainable Development in the Lake Victoria Region (Civil Society
Watchdog, Discussion Paper No. 1, June 2007) (on file with author).
217. Muyodi, Bugenyi & Hecky, supra note 216, at 3-4.
218. Sixtus Kayombo & Sven Erik Jorgensen, Lake Victoria: Experience and Lessons LearnedBrief, LAKE BAsIN
MGAT. LNTATrVE, 431, 441-42 (Feb, 22 2006), available at http://www.ilec.or.jp/eg/lbmi/pdf27-Lake-Victoria_27February2006.pdf.
219. Id.
220. See Lubovich, supra
note 49, at 11.
221. EAC, Regional Integrated Multisectoral HIV and AIDS Strategic Plan: 2007-2012, at 14-18 (Sept. 27,
2007), available at http://www.eac.int/health/index.php?option=com-content&view=article&id=57&Itemid=
110.
222. PER BERTILSSON ET AL., STOCKHOLM INT'L WATER LNST., LNTEGRATED WATER, SANITATION AND
NATURAL RESOURCES LNTIT-TIVE IN THE LAKE VicTORIA REGION 1, 14 (June 2006), available at http://

www.siwi.org/documents/Resources/Papers/Paperl10 Intigrated-Initiative_Lake_VctoriaRegion_2006.pdf.
223.
224.
225.
226.
227.
228.

See id. at 28.
Id. at 14.
Id.
Id. at 15.
See id. at 22, 43.
Water, Sanitation and Basic Hygiene, supra note 209.
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bility undermine sectoral funding. 229 There are no common water quality standards
across the region where the role of the health sector would have been pivotal. 230 Much of
the pollution of the Lake emanates from cities around the Lake such as Kampala, Jinja,
Kisumu, Mwanza, and Bukoba. Yet there are no harmonized national and city-specific
bylaws relating to water, sanitation, and environmental health to support the Basin's
ecosystem and public health. This, in turn, undermines the integrated management of the
Basin. It also undermines consistent monitoring of interventions for sustainability of the
Basin.
D.

WEAK DOMESTIC ENFORCEMENT AND COMPLIANCE REGIMES

In the face of the weak regional legal regime for health protection in the Lake Victoria
Basin, recourse could be had through domestic water laws to protect health. Unfortunately, compliance with and enforcement of these laws are problematic. 231 The Basin
232
population in the three East African countries is uninformed about their water rights.
For example, in Tanzania, the lack of an effective mechanism for disseminating information on water rights contributes to resentment and suspicion because some of the rural
communities have very low literacy levels. 233 Water rights and laws are written in English
and are not translated into local languages such as Kiswahili, Luganda, or Luo, which
234
undermines compliance and enforcement with water use laws by Lake communities.
Government support and enforcement of existing legislation against improper natural resource use has been found to be weak in Kenya. 233 Water ministries are centralized and
do not involve local communities in planning, monitoring, or management of water resources. The sectoral nature of water management undermines the enforcement of water
law because the allocation of responsibility for conserving water resources to several institutions creates procedural difficulties and because institutions often do not enforce law in
the hope that other institutions will do so. Difficulty in enforcing laws and bylaws is also
attributable to the lenient fines and penalties and a lack of enforcement resources by the
water and other enforcement agencies. Furthermore, enforcement and compliance to
protect water resources are complicated by competition between environment and other
ministries for resources, technical assistance, and influence. 236 Limited collaboration between environment, health, and the water departments undermines water quality enforcement and public health.
229. Id.
230. Id.
231. See P.Oj. BWATHONDI ET AL., LAKE VICTORIA FISHERIES ORG., LAKE VICTORIA FISHERIES MANAGEMENrT PLAN 28, 34 (I.G. Cowx & K. Crean, eds., Nov. 2001).
232. See Victor Orindi & Chris Huggins, The Dynamic Relationship Between Property Rights, Water Resource
Management and Poverty in the Lake Victoria Basin (Jan. 28 2005), http://www.acts.or.ke/reports/RelatedResource/ORINDI-V.pdf.
233. Chris Huggins, Water Policy and Law in a Water-Scarce Country, in THE CHANCING FACES OF IRRIGATION IN KENYA 277, 298 (Herbert G. Blank, C. Mutero & H. Murray-Rust eds., 2002), available at http:/l
www.iwmi.cgiar.org/Publications/Books/PDF/Changing-faceeofIrrigation.pdf.
234. Id.
235. Brent Swallow et. al., Improved Land Management in the Lake Victoria Basin:Annual TechnicalReport July
2000 to June 2001, at 1, 10 (Int'l Cent. for Research in Agroforestry, Working Paper No. 2001-4, 2001).
236. William L. Andreen, Environmental Law and InternationalAssistance: The Challenge of StrengtheningEnvironmental Law in the Developing World, 25 COLUM. J. ENrWL. L. 17, 57 (2000).
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In the absence of an effective enforcement regime, a strong public health legal regime
would be beneficial. But the Public Health Acts in the three East African countries, ex237
cepting Tanzania's Public Health Act, were adopted in the colonial era and are obsolete.
2 38
There are public
These laws cannot cope with modern health threats facing the region.
health policy commitments that could address water issues, but omissions or gaps in the
laws are evident.239 For example, Uganda's Public Health Act imposes a duty upon local
authorities to maintain cleanliness and prevent nuisances.23° Nuisances are defined to
include dirty wells or water sources, public or private, from which water is used or likely to
241
All buildings must be
be used by human beings for drinking or domestic purposes.
facilities2 42 Uganda's
drainage
and
appropriate
constructed with sanitary conveniences
Public Health Rules contain more detailed provisions on health and sanitation in rural
244
No
areas. 243 Latrines are to be sited at an appropriate distance from water sources.
person is permitted to pollute, damage, bathe, or wash in a spring, well, water-hole, dam,
245
or at a place on a lake or river where the public draws water for domestic purposes.
Animals are prohibited from getting into water used by the public for drinking or bathing,
and a local administration is authorized to set aside special areas for drawing drinking
water or for watering animals. 246 Contravention of these rules attracts a fine or imprisonment. 247 But the public health and sanitation laws have not been applied by the health and
other enforcement agencies due to lack of personnel at the grassroots, logistical problems,
and the low fines that are imposed.
E.

LIMITED CAPACITY AND CIVIL SOCIETY PARTICIPATION

There are good and coordinated scientific technical capacities for fisheries management
248
in the Basin, but less so for the ecological and health challenges facing the Basin.
Mechanisms are lacking for the retention, exchange, or dissemination of scientific, technical, and legal information by governments, non-governmental organizations (NGOs), and
communities on the Basin. Low public and private investment in sustainable development, onerous donor conditionality in official development assistance, and debt burdens
on the Partner States inhibit their ability to equitably advance the three pillars of sustainability. This, in turn, undermines health protection in the Basin. Economic sectors
such as mining and manufacturing have significantly expanded while social investments
237. See generally Public Health Act, (2011) Cap. 242 (Kenya), available at http://www.kenyalaw.org/kenyalaw/klr.app/frames.php; Public Health Act, 2009, No. 1 (Tanz.); Public Health Act, (1935) Cap. 281
(Uganda).
238. See Emmanuel Kasimbazi et al., A Review of Kenyan, Ugandan and Tanzanian Public Health Law Relevant
to Equity in Health 40-41 (Reg'l Network for Equity in Health in E. & S. Mr. (EQUINET), Discussion Paper
No. 6, 2008).
239. See id.
240. Id. at 14.
241. Id. at 29.
242. Id. at 14.
243. See id.
244. Id.
245. Public Health Act, §§ 21-23 (1935) Cap. 281 (Uganda).
246. Id. § 57(i)-(k).
247. Id. § 35.
248. Lubovich, supra note 49.
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remain under-resourced. Effective sustainability has been undermined by undue regulation of activities of civil societies by Partner States, as demonstrated by restrictive NGO
laws being enacted in Uganda. Language barriers in the Basin also undermine community
participation in sustainable development because many communities do not speak English
or Kiswahili. Civil society and community participation in the Basin is more pronounced
in the fisheries sector, with local communities self-enforcing regulations relating to overfishing or water hyacinth control, but is less so in addressing sanitation, diseases, and
general pollution problems of the Basin. The East African Communities Organization for
the Management of Lake Victoria (ECOVIC), an umbrella organization, has focused
largely on environmental and poverty issues. 249 There is a tendency for NGOs to participate during the life cycle of a donor project with no long-term plans to continue work
when such projects are concluded. Public health is not a priority of these NGOs, and the
few health NGOs are pre-occupied with diseases and other specific issues detached from
the general public health threats facing the Lake.
VI. Proposals for Reform
Following the analysis of the limits of Lake Victoria's sustainability legal regime for
public health promotion and protection, a number of options for reform of the status quo
are possible. The East African Community, its Member States, and other stakeholders
need to adopt an effective adaptive governance framework for the Lake Victoria Basin.
Adaptive governance institutions are those "capable of generating long-term, sustainable
policy solutions" to complex and dynamic natural resource problems through collaboration among diverse resource users and governmental agencies.2 50 Governance is adaptable, extending adaptive management's flexible, iterative approach beyond natural systems
to human systems. Ideal adaptive governance reacts to challenges from both ecological
and human institutions and systems. 251 Adaptive management focuses on the interaction
of resource management and science. It recognizes that, because science is constantly
evolving, our understanding of natural systems or the effect of human interactions on
these systems is rarely, if ever, complete. 252 Scientific answers are social constructs, and
instead of using science to predict outcomes far into the future and setting one-time static
policies, adaptive management monitors outcomes and maintains flexibility so that policies can be altered should predictions prove inaccurate or scientific understanding advance. The concept would ensure that institutions, laws, and policies for the management
249. Dan Otieno Ong'or, Community Participationin Integrated Water Resource Management: The Case of the
Lake Victoria Basin, 3 FORSCHUNGSINSTITUT WASSER UND UMWELT (FWU) [WATER & ENv' r RES. INST.]
129, 129-130 (2005), available at http://www.uni-siegen.de/fbIO/fwu/ww/publikationen/volumeO305/pdf/ongor.pdf.
250. ADAPTIvE GOVERNANCE AND WATER CONFLICT: NEW INSTITUTIONS FOR COLLABORATIVE PLAN-

N G 2-5, 6 (John T. Scholz & Bruce Stiftel eds., 2005).
251. William Onzivu, Health in Global Climate Change Law: The Long Road to an Effective Legal Regime Protecting Public Health and the Climate, 2010 CARBON & CLIMATE L. REv. 364, 379-80 (2010).
252. See LNrr'L UNION FOR CONSERVATION OF NA-URE & NATURAL RES. [IUCN], ADAPTIVE MANAGEMENT: FROM THEORY TO PRACTICE (James Oglethorpe ed., Vol. 3, 2002); Carl Folk et. al, Adaptive Governance of Socio-ecological Systems, 30 AN-N. REv. ENVTL. RESOURCES 441, 444 (2005); J.B. Ruhl, Thinking of

EnvironmentalLaw as a Complex Adaptive System: How to Clean Up the Environment by Making a Mess of Environmental Law, 34 Hous. L. REv. 933, 935 (1997).

VOL. 46, NO. 3

ROAD TO INTEGRATING PUBLIC HEALTH

891

of Lake Victoria are flexible to address the dynamic health, environmental, and economic
challenges facing the Lake as the science, learning, and other evidence evolves. This provides a concrete basis for the following pivotal reforms to embed health more firmly into
the sustainable management regime for Lake Victoria.
The East African Community, its Member States, and other stakeholders should also
adopt and implement a long-term regional health and sustainability plan for Lake Victoria. This would avoid fragmented management and ensure coherent interventions that
execute the three pillars of sustainability to promote public health and ecological integrity
in the Basin. The EAC's strategic vision for Lake Victoria and the adoption of the Protocol on Sustainable Development of Lake Victoria is a start, but it requires effective development, implementation, and enforcement of and compliance with the instruments to
achieve sustainability. A possible option would be to adopt a separate protocol on health
and sustainable management of Lake Victoria. Such a protocol's sole objective would be
the protection of human health and ecosystems, thereby tackling the public health challenges facing the Basin. This protocol would address issues such as safe drinking, bathing,
and other uses of water, as well as sanitation, waste, and other measures to protect public
health around the lake. This protocol would also contribute to the existing East African
sustainable development regime by fully integrating the social pillar with the environmental and economic pillars in the management of Lake Victoria.
The stakeholders must adopt and implement a riparian-wide law and harmonize policy.
Regional law for the sustainability of the Lake Victoria Basin must cross-fertilize domestic
laws and policies of all riparian and catchment States-i.e., Kenya, Tanzania, Uganda,
Burundi, and Rwanda.2 S3 The EAC needs to put in place inter-sectoral coordination
mechanisms for legal reform in this area. Domestic law and strategic policies, especially
sector-wide frameworks, will need to be fully considered in the progressive harmonization
and implementation of regional sustainability frameworks. These frameworks should not
simply emphasize economic development and environmental management, but also the
promotion of public health in the region. Existing legal reform initiatives such as the
UNEP/UNDP Joint Project on Environmental Law and Institutions in Africa should be
persuaded to include health within their remit by assisting the EAC in efforts to promote
legal reform among Member States that integrate public health and the environment.
This, in turn, requires effective governmental regulation to promote the Basin's catchment, which requires control of pollution from cities such as Kisumu, Kampala, and
Mwanza. Furthermore, agriculture, forestry, and fisheries in riparian States should be
targeted towards contributing to human health and ecosystems in the Basin. These reforms require the EAC to spearhead a comprehensive research and development agenda
to promote the economic, social, and environmental pillars of sustainability evenly. This
will provide a launch pad for enhanced health protection in the Basin.
Finally, the EAC, Member States, and other stakeholders should foster effective bottom-up civil society and local community participation. The importance of communities
in promoting sustainability in the Lake Victoria Basin is demonstrated by the control of
water hyacinth and use of traditional fishing methods on the Lake. Community participa253. See Patricia Kameri-Mbote & Collins Odote, Courts as Cbampions of Sustainable Development: Lessons
from EastAfrica, 10 SUSTAINABLE DEv. L. & POL'Y 31, 31-38 (2009) (discussing the role of courts in promoting sustainable development).
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tion in basic public health programs needs to be increased. By empowering communities,
the EAC, Member States, and other stakeholders may help enforce existing and future
public health laws, thereby promoting their own health. Convening, encouraging, and
supporting community groups and regular consultations directly with institutions of the
East African Community will promote this approach. But the voice of local communities
around the lake must also be visible within the East African law and policy-making
frameworks. This includes the promotion of participation of lake communities in the
regional and domestic policy-making processes to promote sustainable management of the
lake. The role of the civil society needs to be enhanced, and capacity building and funding
should ensure that the three pillars of sustainability-economic, environmental, and social-are evenly addressed in these often donor-driven projects.
VII.

Conclusion

This paper has demonstrated that public health protection is not optimized in the international legal regime for sustainable development of freshwater waters. The requirements
of global and regional legal regimes applicable to freshwaters are biased towards the allocation of water quantity and access. Water quality and public health issues have not been
comprehensively addressed. The anthropocentric and eco-centric divide in environmental protection; the progressive development of the environmental, economic, and social
pillars of sustainability; and developments in human rights law highlight the constraints of
the freshwater legal regimes for public health protection. The case study of the public
health crisis facing the Lake Victoria Basin and the weaknesses of its regional sustainability
legal regime for public health protection reinforce this view. These weaknesses are further highlighted by a focus on the economic needs of the basin over social and environmental needs and weak governance of environmental health. This is compounded by
corruption and the lack of accountability of regulators, incoherent and weak sustainability,
legal and soft policy instruments, regional and domestic sectoral fragmentation, and poor
enforcement and compliance mechanisms. This paper adopts an adaptive and collaborative framework to suggest legal and practical options with the objective of re-invigorating
public health protection in the sustainable governance of Lake Victoria, both at the East
African regional and domestic planes.
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